
 

 

NAVIGATING THE 

PROCEDURES FOR 

EMPLOYEE CONTRACT 

EXTENSION OR 

TERMINATION. 

Districts may be faced with the reality of having to 

make some changes regarding contracts of 

employees.  Whether due to funding, restructuring 

programs, or other reasons, districts may need to 

terminate, move, or add employees to meet their 

needs.   If you find yourself in this situation 

remember these few things to ensure that you are 

proceeding according to applicable statutes and 

administrative codes.  

Importantly, consult your district’s policy on orderly 

termination of employment.  If your policy is 

missing any of the issues discussed here or 

otherwise is not consistent with the USBA model 

policy, consider revising your policy to bring it into 

compliance. 

For example, provisional employees are employees 

that have not been employed at the school for more 

than 3 full years.  However, statutory provisions 

allow for 2 years to be added on the term of 

provisional employees, but this should be clearly 

established in district policies.
1
   

Districts are not required to provide a cause for 

declining to renew contracts to provisional 

employees.  However, if the district is not planning 

on renewing a provisional employee’s contract the 

district must provide notice to the employee at least 

60 days before the end of the employee’s current 

                                                      
1 53(a)-A8-201(1) 

contract.
2

  Failure to provide notice could then 

require the district to follow the procedure 

established for dismissal or termination during the 

contract term. 
3
 

The termination procedure varies for at-will 

employees, temporary employees, career employees, 

and some administrators.   Make sure you determine 

the status of the employee before proceeding, as this 

could mean you have different requirements to meet. 

There are a few statutory exclusions to the 

termination requirements that give local boards some 

leeway to manage personnel to meet the needs of the 

district.  These exclusions apply when enrollment is 

down, when programs are scaled back and/or 

discontinued, when revenue has been affected by 

budget changes, or when schools have consolidated.   

This is not intended to be an exhaustive summary of 

the procedures and requirements for termination, but 

rather a reminder that the process can vary 

depending on several factors, including certain 
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notice deadlines.  Please check the USBA model if 

you are not confident that your policy is up-to-date. 

Also, we understand that each district has its own 

unique situations and challenges for its 

administrators to deal with.  As always, we are  here 

to provide additional guidance and support to help 

you comply with applicable law. 

TRANSGENDER STUDENTS 

AND EMPLOYEES 

School districts in Utah and across the nation 

increasingly are faced with the question of how to 

appropriately interact with transgender individuals, 

both as students and as employees. The following 

will hopefully help to identify issues and suggest 

solutions.  Senate Bill 296, the Antidiscrimination 

and Religious Freedom Amendments, recently 

enacted by the Utah Legislature, adds gender 

identity to the prohibited bases for discrimination in 

employment.  In addition, federal education agencies 

have shown increased sensitivity and enforcement 

activity relating to the treatment of transgender 

students.  Unfortunately, positions adopted by 

federal agencies do not appear to give consideration 

to potentially significant privacy concerns of other 

students.  Within that context, school districts are 

advised to evaluate their policies and practices 

affecting transgender individuals. 

TERMINOLOGY 

Because discussion of transgender individuals can be 

confusing, a brief word on terminology is in order.  

“Sex assigned at birth” or “assigned sex” or 

“biological gender” means the gender listed on the 

individual’s original birth certificate, determined by 

examination of the genitals at the time of birth.  

“Gender identity” means the individual’s internal 

sense of gender, and “identified gender” refers to the 

gender that matches this internal sense.  “Gender 

expression” means the external cues or indications 

used to communicate gender to others, such as 

behavior, clothing, hairstyles, activities, voice, 

mannerisms, or body characteristics.  A “transgender” 

individual is one whose gender identity does not 

correspond with the biological gender.  A 

“transgender boy” or “transgender man” is an 

individual who is biologically female but with a 

male gender identity.  A “transgender girl” or 

“transgender woman” is an individual who is 

biologically male but with a female gender identity. 

IDENTIFICATION 

An initial problem that schools face is how to 

determine whether an individual is transgender.  

While there are a range of potential approaches to 

this question, an intermediate approach which 

should be workable would be to require that the 

individual consistently, over time, present and 

identify as the identified gender, possibly with 

confirmation of the status from a health care 

provider.  This approach is consistent with that 

adopted by the recently enacted Utah statutory 

provisions.  Under those statutes, gender identity 

“can be shown by providing evidence, including, but 

not limited to, medical history, care or treatment of 

the gender identity, consistent and uniform assertion 

of the gender identity, or other evidence that the 

gender identity is sincerely held, part of a person’s 

core identity, and not being asserted for an improper 

purpose.” Utah Code § 34A-5-102(1)(k) (2015); 

§ 57-21-2(16) (2015). 

LEGAL STANDARDS AND REQUIREMENTS 

When they take effect, the amendments extending 

Utah’s employment discrimination protections to 

transgender individuals will apply to school districts 

as employers.  Thus, transgender status and gender 

expression cannot be the basis of adverse 

employment action.  While additional federal or 

state constitutional or statutory protections may exist, 

a school district’s compliance with the state 

employment antidiscrimination statutes should 

usually prevent violating those other restrictions.  In 

addition, new statutes enacted by Senate Bill 296 

provide useful guidance to employers with respect to 

employee dress and grooming standards and sex-

specific employee facilities (such as restrooms).  

Essentially, employers may establish dress and 

grooming standards and may have sex-specific 

facilities so long as the employer affords reasonable 

accommodations to all employees based on gender 

identity.  These statutes’ reference to “all employees” 



implicitly recognizes that accommodations should 

consider the interests of other employees as well as 

those of transgender employees. 

With regard to transgender students, Senate Bill 296 

does not establish additional protections.  To the 

contrary, the amended statutes specifically state that 

they may not be construed to create a protected class 

for any purpose other than employment or housing.  

Utah Code § 34A-5-102.5(2) (2015); § 57-21-2.5 

(2015).  As a result, the legal requirements school 

districts must satisfy are those arising from other 

sources.  Policy changes at the federal level have 

granted transgender students rights under federal 

Title IV, which prohibits discrimination on the basis 

of sex and other factors in public education, and 

Title IX, which prohibits discrimination in 

educational services and programs because of “sex.”  

School districts are subject to Title IX as recipients 

of federal funding and are subject to Title IV 

regardless of federal funding status. 

Although the use of the term “sex” creates some 

uncertainty regarding the application of Title IV and 

Title IX to transgender individuals, school districts 

should treat transgender students as protected by 

those statutes.  Title IV is enforced by the 

Department of Justice (“DOJ”) and Title IX is 

enforced by the Department of Education’s Office 

for Civil Rights (“OCR”) together with DOJ.  As a 

result, school districts’ actions and policies must, as 

a practical matter, take into account the position of 

OCR and DOJ as to what Title IV and Title IX 

require regarding transgender students. 

OCR and DOJ have asserted that Title IV and Title 

IX were violated by denying a transgender student 

educational opportunities based on sex where, for 

example, a school district prohibited a transgender 

student from accessing sex-specific facilities during 

school and extracurricular activities and from 

accessing sex-specific cabins on a school-sponsored 

overnight academic camp.  (The transgender male 

student was prevented from using the boys’ 

restrooms and locker rooms and was precluded from 

staying in a boys’ cabin and instead assigned to a 

separate cabin with a parent or an adult chaperone.)  

This enforcement action is significant because it was 

not based on harassment but on the school treating 

the biologically female student as female despite the 

student’s male gender identity.  Not surprisingly, 

OCR and DOJ view harassment motivated by or 

targeting transgender status or gender identity or 

expression as impermissible sex discrimination. 

RESPONDING TO CONCERNS OR OBJECTIONS 

OF OTHERS 

In formulating policies and procedures aimed at 

avoiding exposure to possible liability in the form of 

OCR actions, school districts should also consider 

how to respond to and satisfy the needs and concerns 

of other students and parents relating to transgender 

students or employees.  Schools will need to be 

prepared for negative reactions from other students, 

parents, and members of the public regarding 

accommodations or protections extended to 

transgender students or employees.  Assertion of 

transgender status can be expected to conflict with 

strongly held beliefs (religious or moral or otherwise) 

regarding the meaning and purpose of gender and 

the fundamental nature of individuals.  In addition, 

policies and actions regarding transgender students 

or employees may be viewed as an endorsement of 

transgender status.  More importantly, certain 

accommodations for transgender individuals 

potentially intrude on well-established privacy 

expectations of others and in some circumstances 

might be seen as sexual harassment of non-



transgender individuals.  At the same time, the tenor 

of OCR’s statements and actions regarding 

transgender students indicates that others’ objections 

(including privacy concerns) will not be an adequate 

justification from OCR’s perspective of actions or 

policies that OCR deems improper.  This may put 

school districts in the challenging position of finding 

the right approach when these interests conflict. 

SPECIFIC APPLICATIONS 

In general, in order to avoid exposure to OCR 

regulatory action or DOJ legal action or other legal 

exposure to liability, policies will need to treat 

transgender students according to the gender of 

identity while allowing consideration and 

accommodation of the specific circumstances and 

desires of the transgender student and parents.  At 

the same time, schools should recognize potential 

conflicts between requested accommodations and 

privacy needs of other students and seek to tailor 

accommodations to avoid infringing other students’ 

privacy.  Similarly, transgender employees should be 

granted reasonable accommodations with regard to 

dress and grooming standards and with respect to 

sex-specific employee facilities and should not be 

subjected to adverse employment action or 

discrimination based on transgender status.  At the 

same time, to the degree possible, the policies 

should address and accommodate the appropriate 

privacy concerns of other employees and of students 

and parents. 

Bullying and Harassment 

Clearly, bullying and harassment motivated by 

transgender status is improper and school districts 

should have policies in place to prohibit and actively 

respond to such bullying and harassment.  Failure to 

appropriately address and redress such misconduct 

could expose a school district to enforcement action 

by OCR and to other liability.  Depending on how 

harassment and bullying policies are structured, it 

may not be necessary to specifically address 

transgender status.  For example, some policies 

broadly prohibit any type of bullying or harassment 

regardless of what motivates the misconduct and 

would therefore prohibit such misconduct targeting 

transgender individuals.  On the other hand, if the 

policies are drafted more narrowly, listing specific 

protected classes, then the policy should include 

gender identity or transgender status as a protected 

class.  In addition, where policies are broadly 

worded, school districts should ensure that staff and 

students are aware that the prohibition extends to 

acts targeting transgender students.  With regard to 

sexual harassment policies, those may need to be 

broadened to include harassment which is not 

specifically sexual in nature but which targets 

transgender employees or students. 

School Facilities 

With respect to employees, Senate Bill 296 

specifically states that it is not to be construed to 

prohibit employers from having sex-specific 

facilities (including restrooms, shower facilities, and 

dressing facilities) provided that the employer 

provides reasonable accommodations to all 

employees based on gender identity. 

The typical sex-specific school facilities for students 

are restrooms and gym locker rooms.  The OCR 

position on restrooms is that schools must permit the 

student to use the restroom of the identified gender 

or (if preferred by the student) a single-user restroom.  

Depending on the accommodation requested by the 

transgender student and the specific facilities in 

question, a school may also need to address privacy 

concerns of other students who will also be using the 

restroom.  At the same time, OCR’s position is that 

the transgender student should not be singled out.  

This may create challenges for the school requiring 

careful consideration.  In some circumstances, 

schools may need to inform parents that federal 

agency requirements prevent the school from 

resolving the concerns by simply barring the 

transgender student from using the restroom of the 

biological gender and additional privacy safeguards 

will need to be implemented. 

Locker room facilities present even more difficult 

privacy concerns than restrooms because of the 

possibility of students entirely or partially 

undressing in the presence of other students.  While 

the transgender student should be accommodated, 

that accommodation should be specific to the student 

rather than a fixed policy and should also take into 



account the privacy interests of other students.  The 

most difficult situation would arise if a transgender 

student wishes to use a communal changing area 

with other students of the identified gender because 

that creates a direct conflict between the requested 

accommodation and privacy interests of other 

students.  One potential resolution, if feasible, is to 

provide separate, screened changing and showering 

areas for all students, which should address the 

needs both of the transgender student and of other 

students by permitting any student to change without 

seeing or being seen by other students.  Making this 

a general rule and making the separate facilities 

generally available avoids the possible exposure to 

OCR action which would accompany requiring only 

the transgender student to use the separate facilities.  

If separate areas would have to be created and would 

be a substantial expense, then it may be necessary to 

implement a more specific, targeted accommodation 

if that is possible, bearing in mind that attention 

should not be drawn to the transgender student(s). 

Other Likely Issues 

In addition to bullying and harassment and sex-

specific facilities, schools with transgender students 

can expect to face questions with respect to how 

official student records may or may not reflect 

transgender status, regarding pronoun and name and 

other informal references to these students, 

participation by transgender students in sex-

segregated sports or other activities or classes, and 

the application of student dress codes with standards 

tied to traditional ideas of sex-specific dress and 

grooming. 

CONCLUSION 

In summary, in order to limit exposure to regulatory 

action or other legal exposure to liability, policies 

should in general provide for taking into 

consideration and accommodating the specific 

circumstances and desires of the transgender student 

and parents or transgender employee while also 

addressing the appropriate privacy concerns of other 

students and parents.  In general, the transgender 

student should be treated according to the gender of 

identity, subject to certain limitations on the school’s 

authority or power to do so.  It should also be borne 

in mind that this is a developing area of law and that 

further actions or statements by OCR or DOJ will 

provide further guidance. 
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